Reg. No. 235

20 September 2011

Mr. V. Khomutynnyk

Head of the Committee for

Finance and Banking Activity,

Tax and Customs Policy Issues

The Verkhovna Rada of Ukraine

Dear Mr. Khomutynnyk

The Ukrainian Association of Investment Business, a self-regulatory organization of the Ukrainian stock market whose membership exceeds 340 management companies, would like to draw your attention to the following.

On August 2011, the Verkhovna Rada of Ukraine registered a draft Law of Ukraine “On the Stock Market Investment Guarantee Fund” (reg. #9069), the passage of which will result in increase of the nonproductive costs of investors and professional stock market participants, is not supported by the investment community and conflicts with EU Directive 97/9/EU “On Investor Compensation Schemes” as regards the range of the entities and the investment services covered by the Directive, as well as in the determination of the grounds for obtaining coverage by investors from a respective compensation scheme.
In our opinion, there is no good already about the name of the draft law, which is likely to have been taken by the drafters from the Law of Ukraine “On Natural Persons’ Deposit Guarantee Fund”, which applies to banking institutions. The latter, when attracting moneys to deposits, in fact, guarantee to their depositors that the principal amount of the deposit will be returned, as well as the interest provided for by the bank deposit agreement. A specific feature of the securities market investments is that investors not only receive return on investments, but also run investment risks of obtaining lower investment return than expected, securities’ value lowering etc. The wording “Guarantee Fund’ in the name of draft law #9069 will mislead investors, as no investor compensation scheme currently in operation around the world does not guarantee against market risks and investment value decrease. The key principle of Directive 97/9/EU is a limitation of the rights to obtain cover under the scheme solely to the instances of fraudulent misappropriation. 
According to Directive 97/9/EU, “investment firm” is a broad term applied to different entities (and not only legal ones), which render investment services on professional basis. Definitions relating to the meaning of “investment firm” are provided in “The Markets in Financial Services Directive” 2004/39/EU. In particular, Directive 2004/39/EU states that “This Directive shall not apply to … collective investment companies, irrespective of whether they are coordinated on the Commonwealth level or not, as well as to depositories and managers of such companies” (point “h” of section 2 of Article2).
In the meantime, draft law #9069 establishes that the circle of the Investment Guarantee Fund participants must include, along with securities traders authorized to carry out the activity on securities management, asset management companies of unit investment funds and corporate investment funds whose issuance was performed via public (open) placement 

In view of the fact that asset management companies (hereinafter – AMC), in line with the Ukrainian legislation, do not attract investors’ moneys or financial instruments either on loan basis or into trust management to own accounts for a further investment on their behalf, do not undertake an obligation to refund invested moneys to investors, do not guarantee (and have no right to guarantee) a certain amount of return, as well as do not undertake an obligation to provide for it, there are absolutely no grounds for including AMC into the list of the Investment Guarantee Fund participants. 
Even more inexplicable is inclusion of corporate investment funds into the list of the Guarantee Fund participants. As according to the effective legislation of Ukraine, “Corporate investment fund is a CII established in the form of an open-end joint stock company and carries out solely activities on collective investment”, and “the assets of a collective investment institution are an aggregate of the property, corporate rights and liabilities formed at the expense of collective investment moneys”, establishing an obligation of a corporate investment fund to make contributions to the Investment Guarantee Fund would put additional cost burden (not envisaged by CII cost structure set forth by the legislation) directly on investors, thereby decreasing their return. 
Insofar as according to Article 19 of draft law #9069, the amount of contributions of asset management companies and corporate investment funds to the Investment Guarantee Fund is calculated based on the funds’ net asset value (irrespective of whether they belong to natural persons or legal entities), losses are incurred by all CII investors – natural persons as well as legal entities, and potential compensations, in line with the draft law, would be received by natural persons only. Such approach establishes unequal conditions for investors and results in a decrease of attractiveness of CII products for the legal entities. 

We also would like to note that in 2010 in the EU a draft of the amendments to EU Directive 97/9/EU as regards its application to collective investment institutions was reviewed, but did not receive any support and was rejected. The comments of the European Fund and Asset Management Association (EFAMA) to the said draft are attached hereto. 
In view of the above, we propose to reject the draft Law “On the Stock Market Investment Guarantee Fund” (reg. #9069 dated 23.08.11).

Attachments:

a) EFAMA comments – 9 pages

b) UAIB comments submitted to the SSMSC – 3 pages.

Sincerely,

A.Rybalchenko

UAIB Director General

